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I. In General 


A. Nature of Factor and Factoring; Distinctions 


§ 4. Distinctions regarding factors or factoring—Factoring or consignment versus sale 
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A factoring agreement is not a true sale of goods unless otherwise established as a commercially reasonable true sale by 
the substance of the relationship between the parties; a consignment for sale as will give rise to the relation of principal 
and factor is distinguished from a sale, as the title remains in the party supplying the goods. 


While factoring includes the sale of accounts receivable of a firm to a factor at a discounted price! and can be accomplished 
either by an actual sale of accounts? or through their assignment,’ in a factoring case, when the principal (or seller) retains 
virtually all the risk of noncollection, the transaction cannot be considered a true sale,* as all risks associated with the sale, other 
than the risk of nonpayment, remain with the principal.” A factoring agreement is not a true sale of goods unless otherwise 
established as a commercially reasonable true sale by the substance of the relationship between the parties,° examining the 


parties' practices, objectives, business activities, and relationships to determine the true nature of the transaction. / 


Consignment for sale. 


Ordinarily, a consignment for sale such as will give rise to the relation of principal and factor must be distinguished from a sale.® 
A consignment is not a sale of goods,” as the title remains in the party supplying the goods, and in a consignment to a factor, 


title remains in the principal, 1? while possession passes to the factor or consignee. |! A consignment arrangement, rather than 
sale, exists if one party puts goods in the hands of another to be sold on account thereby creating a principal/factor or consignor/ 


consignee relationship. | If it appears that the depositor of the goods reserves a right to take them back, the transaction is 


considered a consignment and the consignee a factor. 3 
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Intent of parties. 


In determining whether a particular transaction is a sale or a consignment to a factor for sale, the intention of the parties must 


prevail '* although the parties’ opinion as to the effect of their transaction is not binding on the court. 15 The parties’ denomination 
of their agreement as a factoring agreement is not conclusive when contrary to other indicia of the essence of the transaction 


as one other than a factoring agreement. 16 The label the parties attach to their transaction is not conclusive in relation to the 


substance of the parties' relationship. i 


Sale or return transaction. 


If transactions under a consignment agreement between a retailer and a supplier are "sale or return" transactions rather than 
"true consignments," the supplier retains the title only as a security, and the retailer bears the risk of loss or damage, holding 


an insurable interest in the goods. 18 The terms of the parties' agreement, and the manner of the parties' treatment of their 
relationship,” distinguish a sale-or-return transaction, in which title is transferred to a buyer on delivery but the buyer has a 


contractual right to return the goods, from a true consignment in which there is neither a present sale nor a buyer.” Custom 
plays a particularly important role in determining whether a transaction is a true consignment or a sale or return since true 


consignments are the prevalent business arrangements for the sale of some goods.” l 
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